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THE PALM BEACH GARDEN CLUB, | NC.,
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FI NAL CRDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-

styl ed case on Cctober 28, 1991, in Tall ahassee, Florida.
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Tal | ahassee, Florida 32301

For Intervenor: Gary P. Sans, Esquire
Gary V. Perko, Esquire
Hoppi ng, Boyd, G een & Samns
Post O fice Box 6526
Tal | ahassee, Florida 32314

STATEMENT OF THE | SSUES

Pursuant to Section 120.56, F.S., Petitioners have chall enged the
Department of Agriculture and Consumer Services' existing Rule 5I-2.006,

F. A C,



and the agency's nethod of authorizing the Florida Sugar Cane League's pre-
harvest sugar cane burning program pursuant to that rule. The specific issues
for determination are as foll ows:

1. \Whether the rule contains inadequate
standards to gui de agency deci sions and
vests unbridled discretion in agents of
t he Depart nment;

2. \Wether the Departnent has utilized

an illegal, unpronulgated rule to del egate
permtting authority to the Florida Sugar
Cane League, Inc.

PRELI M NARY STATEMENT

On Cctober 7, 1991, Petitioners filed a Petition for the Administrative
Determ nation of Invalidity of Respondent's Rule 51-2.006, F.A C. On Cctober
18, 1991, Petitioners noved for |eave to anmend the petition to chall enge
Respondent' s nethod of authorizing Intervenor's pre-harvest sugar cane burning
programas an illicit rule and inproper del egation of permitting authority.
Al so on Cctober 18th the parties filed their stipulation as to standing of the
Petitioners and the Intervenor. Leave to anmend was granted w t hout objection on
Cct ober 28, 1991

At the commencenent of the hearing, Petitioners withdrew fromtheir amended
petition all allegations concerning paraquat and nercury em ssions, |eaving as
di sputed facts the allegations related to general health risks of burning and
t he del egation of authority to the Sugar Cane League.

Petitioners presented the testinony of David Uley, District Manager of the
Departnent's Division of Forestry, and Charles Lee, Senior Vice President of the
Fl ori da Audubon Society. Petitioners also introduced Petitioners' Exhibit Nos.
3(F), 3(9, 15, 52(A-B), 71, 73, 75-82, 84, 85, 87, 89, 91, 92, 94-98, 104, 105,
and 106(B), all of which were admitted into evidence. However, Petitioners
Exhi bit Nos. 76, 78, 79, and 85 were adnmitted subject to objections relating to
the draft nature of each docunent. Likew se, Petitioners' Exhibit No. 89 was
admtted for the limted purpose of showing that a letter was sent fromthe
Departnment of Health and Rehabilitative Services to the Florida Sugar Cane
League. Petitioners' Exhibit Nos. 101 and 106(A) were marked for
identification, but were not introduced nor admtted into evidence.

Respondent called as its witnesses M. Uley and Mchael C Long, Chief of
Fire Control for the Division of Forestry. The Departnent introduced
Respondent's Exhibit No. 1 which was adnitted into evidence w thout objection

Intervenor presented the testinmony of M. Ul ey; Anderson Rackley, Vice
Presi dent and CGeneral Manager of the Florida Sugar Cane League, Inc.; Walter
Par ker, Assistant to the Vice President of United States Sugar Corporation; Ken
Roberts of Southern Environnmental Sciences, Inc., who was accepted as an expert
in air quality engineering; and Kennard F. Kosky, President of KBN Engi neering
and Applied Sciences, who was accepted as an expert in air pollution control
regul ati on and engi neering, anbient air quality nonitoring, and air quality
i npact anal ysi s including dispersion nodeling. Intervenor also introduced
Intervenor's Exhibit Nos. 5, 6, 21, 23, 24, and 40-42, all of which were
admtted into evidence w thout objection



After filing of the transcript on Novenber 27, 1991, the parties submtted
proposed Fi ndi ngs of Fact and Conclusions of Law. Specific rulings on the
Proposed Findings of Fact are set forth in the attached Appendi x.

FI NDI NGS OF FACT

1. Petitioners, PalmBeach Garden Cub, Inc., the Florida Audubon Society,
Inc., and the Florida WIldlife Federation, Inc., are nonprofit Florida
cor porati ons whose purposes include the pronotion of environmental protection
and conservation of natural resources.

2. Respondent, the Florida Department of Agriculture and Consurmer
Services, is charged with regul ati ng open burning undertaken for agricul tural
silvicultural, and rural Iand clearing purposes throughout Florida.

3. Intervenor, the Florida Sugar Cane League, Inc. (League), is a
nonprofit Florida corporation which represents nost of Florida' s sugar cane
growers and processors. From Cctober to March each year, League nmenbers burn
mat ure sugar cane in the fields to prepare for harvesting and mlling
operations.

4. The substantive provisions of Rule 5I-2.006 have appeared in the
Florida Adm nistrative Code for over twenty years w thout significant change.

5. Pursuant to its rul emaking authority under the Florida Air and \Water
Pol lution Control Act (Chapter 403, Florida Statutes), the then-existing
Departnment of Pollution Control (DPC) originally pronmulgated the rule as part of
its conprehensive open burning regulations in Chapter 17-5, F.A C., on July 1,
1971.

6. In the Environmental Reorganization Act of 1975, the Florida
Legi slature transferred the general powers and duties of the DPC to the
Departnment of Environmental Regulation (DER). However, the Legislature nade an
exception to this broad transfer, by specifying that:

all powers, duties, and functions of the
Departnment of Pollution Control relating to
open burning connected with rural |and
clearing, agricultural, or forestry
operations except fires for cold or frost
protection are transferred by a type four
transfer, as defined in Section 20.06(4),
Florida Statutes, to the Departnent of
Agricul ture and Consuner Services.

Ch. 75-22, Section 8, Florida Laws.

7. In accordance with the Reorganization Act, the provisions of Chapter
17-5, F.A C, dealing with agricultural and silvicultural burning were
transferred to the Department of Agriculture and Consumer Services Division of
Forestry's rules in Chapter 51-2, F.AC

8. Despite this adm nistrative transfer, the substance of the rule has not
changed since its original pronulgation by the DPC. Rule 51-2.006 currently
provi des:



(1) Open burning between the hours of 9:00
A.M and one hour before sunset (except fires
for cold or frost protection) in connection
with agricultural, silvicultural or forestry
operations related to the grow ng, harvesting,
or mai ntenance of crops or in connection wth
wi I dlife managenment is allowed, provided that
perm ssion is secured fromthe Division of
Forestry of the Departnment of Agriculture and
Consumer Services prior to burning. The

Di vision of Forestry may all ow open burning at
other tinmes when there is reasonabl e assurance
t hat at nospheric and neteorol ogi cal conditions
inthe vicinity of the burning will allow good
and proper diffusion and di spersenent of air
pol lutants, and ready control of such fires

wi thin the designated boundari es.

(2) The Division of Forestry may suspend
after reasonabl e notice any such perm ssion
whenever atnospheric or neteorol ogica
conditions change so that there is inproper
di ffusion and dispersion of air pollutants
whi ch create a condition deleterious to

heal th, safety, or general welfare, or which
obscure visibility of vehicular or air
traffic.

(3) Fires nmust be attended at all tinmes.

9. According to the unrebutted testinmony of Kennard Kosky, who
participated in the original promulgation of the rule while working with the DPC
in 1971, the DPC devel oped the 9:00 a. m-to-one hour before sunset limtation
after determ ning that daytime hours provide the best atnospheric and
nmet eor ol ogi cal conditions for agricultural and silvicultural burning. Recent
anal ysis of atnospheric dispersion nodeling performed by M. Kosky indicates
that inpacts fromnight burning are approximately two to five tinmes greater than
i npacts from open burning during the tinme periods prescribed in the rule.

10. Because atnospheric and neteorol ogical conditions normally change
after sunset, the rule prohibits night burning unless special authorization is
obtained fromthe D vision of Forestry. Under the terns of the rule, the
Division may allow night burns only "when there is reasonabl e assurance t hat
at nospheric and neteorol ogical conditions in the vicinity of the burning wll
al | ow good and proper diffusion and di spersenment of air pollutants... ." Rule
51-2.006(1), F.A C. The Department has inplenmented this requirenent through the
use of the Nighttine Stagnation Index (NSI) which nmeasures the potential of
snoke at night to create visibility problenms and determ nes a potential for
m xi ng of snmoke and fog. The index is provided twice a day by the National
Weat her Service. The Division of Forestry's Bureau of Fire Control has
devel oped guidelines for issuing night burning authorizations on the basis of
NSI val ues.

11. The rule reserves the Division of Forestry's authority to revoke any
previ ousl y-granted perm ssion whenever changed at nospheric or neteorol ogi ca
conditions create "a condition deleterious to health, safety, or genera
wel fare.” Rule 51-2.006(2), F.A.C. The Departnent has interpreted this



provi sion to prohi bit open burning whenever the National Wather Service or DER
declares an "air stagnation advisory", or when DER declares an "air pollution
epi sode" pursuant to DER regulations. An interagency agreenent executed in 1981
requires DER pronmptly to notify the Departnment of any air pollution episode or
any other circunstances requiring special control of open burning. (Resp. Exh.
1, paragraph 3).

A halt to daytime burning is rare, in the experience of David Uley, but it has
occurred on notice fromDER, and in that instance the D vision of Forestry
contacted everyone to |l et them know there would be no burning allowed that day.

12. Statistics of the Division of Forestry indicate that open burning
related to agricultural, silvicultural, and land clearing activities is
rel atively common throughout Florida. On average, agricultural burning of al
types represents approximately 61% of total acreage burned, whereas
silvicultural and land clearing activities represent approxi mately 22.8% and
15. 7% respectively.

13. In order to neet the adm nistrative burden of authorizing the |arge
nunber of burning requests received each year, the Division of Forestry has
devel oped speci al authorization procedures for a nunber of governmental and
commercial interests which conduct open burning on a regul ar basis, including
cattlenmen, the citrus and forest industries, the park services and ot hers.

14. Each year, the Florida sugar industry harvests approxi mately 430, 000
acres of sugar cane in the Everglades Agricultural Area (EAA) of South Florida.
In preparation for harvest, growers burn cane fields in 30 to 70 acre tracts
bet ween m d- Cct ober and mi d- March each year. The pre-harvest burning is
necessary to renove thick underbrush and foliage that otherw se would preclude
wor kers from hand- harvesting the cane. The burning also is necessary to reduce
t he amount of non-product material processed by the sugar mlls

15. The Division of Forestry has interpreted and applied Rule 5I-2.006,
F.A.C., to allow the League to obtain, on behalf of its nmenbers, a witten burn
aut hori zation letter prior to harvest each year. Subject to the Division's
authority to revoke perm ssion based on prevailing atnospheric and
met eor ol ogi cal conditions, the authorization letter all ows League nenbers to
burn sugar cane fields in Pal mBeach, Hendry, Martin, and G ades Counties from
9:00 a.m wuntil one hour before sunset. League nenbers nust keep records of the
time, location, and wind conditions for each individual burn, and submt the
records to the Division of Forestry. (see e.qg., Pet. Exh. 106(B))

16. For night burns, individual League nmenmbers nust notify the League
office of their desire to burn and other pertinent information. The League
of fice contacts the Division of Forestry by tel ephone to relay that information
and to obtain the projected NSI. |If the index is below a specified |level, the
Division's Duty Oficer gives the League office a conputer-derived authorization
nunber for each authorized night burn. The League then notifies individua
menbers of their ability or inability to burn after hours. The League office
keeps records of each night burn on | og sheets provided by the D vision of
Forestry.

17. The annual burn authorization letter also places certain site-specific
conditions on the League's annual pre-harvest burn program For exanple, this
year's authorization letter divides the EAA into four zones and prescribes site-
specific conditions for each zone. Under certain wi nd conditions specified for
each zone, the 1991 authorization letter either prohibits burning altogether or



requi res use of backfiring techniques to reduce visibility inpacts. Backfiring
produces approximately 60% | ess visible em ssions than the ring-fire technique
normal Iy utilized for agricultural field burning.

18. These conditions are applicable to both daytime and ni ghttime burning.
However, in accordance with the terns of the rule, the 1991 authorization letter
still requires special authorization fromthe D vision of Forestry for night
burns (i.e., after one hour before sunset) and early burns (i.e., between 6:00
a.m and 9:00 a.m). The authorization letter specifically requires an NSI of 8
or below for any night burns, and notes that special authorization for early
burns "will be granted on a hardship basis, if burning cannot be reasonably
conducted within other tine periods."” (Pet. Exh. 15).

19. To reduce the possibility of muck fires, the 1991 burn authorization
letter prohibits trash burning, and requires strict adherence to the Division's
"two-field" policy, which prohibits burning within two fields of an adjacent
wildlife area when the Fire Readiness Level reaches 4 or 5. (Pet. Exh. 15).
The 1991 letter also requires suppression of all muck fires within 48 hours.
(Pet. Exh. 15).

20. The bl anket authorization arrangenent has existed in various forns
since 1975, the year the Division of Forestry was given the responsibility to
regul ate open burning. In 1975, for exanple, the arrangenent required a
representative fromthe League to contact the |ocal agency dispatcher daily to
confirm authorization for day, as well as nighttinme burning.

In 1981 the daytinme authorization covered the entire burning season, and
nighttinme burning was permtted so long as the NSI was reported at 6 or |ess.
(Hi gher NSI val ues denote greater stagnation).

21. Docunents introduced by the Petitioners fromthe files of the agency
and the League refer to the "issuance of burn permts" by the League. Those
terns were used, however, to describe the conduit and record-keeping functions
of the League under the annual authorizations. The League does not issue
permts.

22. The bl anket authorization arrangenent provi des a conveni ent
adm ni strative shortcut for League nenbers and for the agency. The agency,
however, still retains and exercises the ultimate authority over the permtting
of individual burns.

No wi tness, nor, any conpetent evidence established that the agency's authority
has been del egated to the League.

23. The agency has not adopted a procedural nor substantive rule
descri bi ng the bl anket authorization arrangenment with the League or with any
other industry or group to which it grants such authority. The agency has not
adopted as a rule its guidelines related to the NSI nor related to its reliance
on DER and the National Wather Service for advisories as to neteorol ogi cal and
at nospheric conditions.

24. Those gui delines have changed over the years and coul d change agai n.
For exanple, the stagnation |level required for nighttine burning perm ssion has
fluctuated between 6 and 8, according to the annual authorization letters to the
League. At one point, the annual authorization was anended to all ow League
menbers to begin burning at 8:00 a.m, rather than 9:00 a.m, wthout the daily
check-in required for nighttinme burning. (Pet. Exh. #75).



In 1987 the Division adopted guidelines applicable statewide for its personne
to follow in issuing burning authorizations. (Pet. Exh. #95) Those guidelines
were transmtted to the League, but were not applied to the League. The

gui del i nes were not adopted as a rule.

25. The 1991 authorization for pre-harvest burn issued to the League
i ncl uded the zones di scussed in paragraph 17, above, and other conditions
addressed in paragraphs 18 and 19. Those conditions were not adopted as a rule.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has jurisdiction in this
proceedi ng pursuant to Section 120.56, F.S.

27. The parties have stipulated that Petitioners and Intervenors have
standing to participate in this proceedi ng.

28. To denpnstrate the invalidity of a proposed or adopted rule,
Petitioners have the burden of proving by a preponderance of the evidence that
the rule is an invalid exercise of delegated |egislative authority. This is a
stringent burden. Agrico Chem cal Co. v. Departnent of Environnenta
Regul ati on, 365 So.2d 759 (Fla. 1st DCA 1978), cert. denied, Askew v. Agrico
Chem cal Co., 376 So.2d 74 (Fla. 1979).

29. Section 120.52(8), Florida Statutes, defines "invalid exercise of
del egated | egislative authority" as:

...action which goes beyond the powers, func-
tions and duties del egated by the Legi sl ature.
A proposed or existing rule is an invalid ex-
erci se of delegated legislative authority if
any one or nore of the foll owi ng apply:

(a) The agency has materially failed to

foll ow the applicabl e rul emaki ng procedures
set forth in section 120. 54,

(b) The agency has exceeded its grant of

rul emaki ng authority, citation to which is
requi red by section 120.54(7);

(c) The rule enlarges, nodifies, or contra-
venes the specific provisions of |awinple-
mented, citation to which is required by
section 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or
(e) The rule is arbitrary or capricious.

30. Agencies are accorded wi de discretion in exercise of their |aw ul
rul emaki ng authority. Dept. of Natural Resources v. Wngfield Devel opnent Co.
581 So.2d 193 (Fla. 1st DCA 1991). Wuen, as with Rule 51-2.006, F.A C., the
agency's interpretation of a statute has been pronul gated in rul emaki ng
proceedi ngs, the rule nust be sustained if it does not exceed the agency's
statutory authority and is reasonably related to an appropriate statutory
purpose. Marine Fisheries Commin v. Oganized Fisherman of Florida, 503 So.2d
935 (Fla. 1st DCA 1987), rev. denied, 511 So.2d 999 (Fla. 1987).



31. This deferential standard, which applies to the rule as well as the
meani ng assigned to it by the agency, is particularly strong when, as here, the
chal | enged rul e has been on the books for twenty years w thout |egislative
correction. Department of Administration v. Nelson, 424 So.2d 852, 858 (Fl a.
1st DCA 1982); Department of Conmerce v. Matthews Corp., 358 So.2d 256, 260
(Fla. 1st DCA 1978).

32. Florida Departnment of Agriculture and Consumer Services' rule chapter
51-2, F.A.C. conprises the regulatory process transferred in 1975 fromthe
Departnment of Pollution Control.

Rul e 51-2.002, F.A C. provides:

Decl aration and Intent. The Departnent finds
and decl ares that the open burning of
materi al s outdoors and the use of outdoor
heating devices result in or contribute to air
pollution. The Departrment further finds that
regul ati on of open burning and outdoor heating
devices will reduce air pollution signifi-
cantly.

It is the intent of the Departnment to require
t hat open burning be conducted in a manner
under conditions, and within certain periods
that will reduce or elimnate the del eterious
and noi sone effect of air pollution caused by
open bur ni ng.

33. This rule renders unnecessary the Petitioners' and Intervenor's debate
as to whether open burning of preharvest sugar cane can or does produce
pol | uti on.

34. The intent of the Departnment expressed in the second paragraph of this
rule is effectuated in Rule 51-2.006, F.A C., the rule at issue here.

35. The Petitioners' amended petition conplains that Rule 51-2.006, F.A C
contains no nonitoring requirenents, no standards, no neani ngful restrictions on
pol lution em ssions, "[i]n short, the rule contains conpletely inadequate
standards to gui de agency deci sions, and vests unbridled discretion in agents of
the Departnent."” (Amended Petition filed 10/18/91, paragraph 1.)

36. Rule 51-2.006, F.A.C., contains within its four corners the follow ng
standards and criteria for open burning generally:

A.  Open burning nmay be conducted between the
hours of 9:00 a.m and one hour before sunset;
B. Perm ssion nust be secured fromthe Divi-
sion of Forestry;
C. The burning nmust not be ignited so as to
cause it to continue spreading after one hour
bef ore sunset;
D. Open burning may be allowed at other tines --
i. if the atnospheric and neteorol ogi cal con-
ditions in the vicinity of the burning wll
al | ow good and proper diffusion and di sperse-
ment of air pollutants,

and



37.
st andar ds

38.

suffer the defect found in a Gane and Fresh Water

ii. there is ready control of such fires

wi thin the designated boundari es.

E. The Division of Forestry may suspend after
reasonabl e noti ce any perm ssion whenever --
i. atnospheric or neteorological conditions
change so that there is inproper diffusion and
di spersion of air pollutants

a. which create a condition deleterious to
heal th, safety, or general welfare, or

b. which obscure visibility of vehicul ar or
air traffic.

F. Fires nust be attended at all tines.

(see text of rule in Findings of Fact, paragraph #8)

In addition to the rule, Section 590.12, F.S.
and criteri a:

A.  Every person conducting a burning
operation must:

i. First obtain authorization fromthe

Di vi sion of Forestry;

ii. provide adequate fire |ines, manpower,
and firefighting equipnent for the control of
the fire;

iii. not permt an authorized fire to escape
fromthe authorized area

B. Any person violating those standards and

provi des the foll ow ng

criteria is guilty of a second degree ni sdeneanor

These standards plainly preclude the agency's exercise of arbitrary
power to determine private rights with an unbridled discretion and thus do not

Fi sh Comm ssion rul e

invalidated in Barrow v. Holland, 125 So.2d 749, (Fla. 1960), a case relied on
by Petitioners and a case predating contenporary Chapter
nonet hel ess authoritative.

39.

120, F. S. but

The of fendi ng Conmi ssion Rule 6, in contrast to Rule 51-2.006, F. A C
provi des only:

The Director may issue permts giving the
right to take or to be in possession of
wildlife or fresh water fish, or their nest

of eggs, for scientific, educational
exhi bi tion, propagation or managenent

pur poses. Such permts shall be subject to
such terns, conditions, and restrictions as
may be prescribed by the Conmm ssion, provided
that no such permts shall be operative, as to
m gratory birds unless and until the hol der
thereof has a permt fromthe U S. Fish and
Wldlife service permitting the taking,

exhi biting, or possession of such birds, their
nests or eggs.

Travel i ng shows, zoos, or wildlife exhibits,
exhibiting wildlife and/or fresh water fish



native to Florida, shall be required to secure
a permt before entering the State and shal
file with the Director localities over the
State where they expect to operate at such
localities. Al such traveling shows, zoos or
wildlife exhibits shall be subject to inspec-
tion at all tinmes by Wildlife Oficers of the
Gane and Fresh Water Fish Conmi ssion and
failure to conmply with all requirenents set
out by the Comm ssion, including mstreatnent
or neglect of such animals, shall be cause for
i medi ate cancel l ation of permt issued for

t he operation of the show or exhibit.

(Barrow, supra, p. 752,
enphasi s added)

40. The standard, "...deleterious to health, safety and welfare" is
essentially the same standard considered in State v. Hamilton, 388 So.2d 561
(Fla. 1980) where the Suprene Court upheld provisions of Chapter 403, F.S. which
make it a crime to cause pollution, "so as to harmor injure human health or
wel fare, animal, plant or aquatic |ife or property.”

41. The real problem Petitioners have with the rule is not its text, but
what is not included. That is, it does not go far enough to prevent certain
open burning by the sugar cane industry. The relief in this instance is not in
a Section 120.56, F.S. proceeding, but in a petition for rul emaki ng, denial of
which is subject to judicial review See Stephen Krisher v. Departnent of
Lottery, 10 FALR 2465, 2469 (Final Order by Wn R Dorsey, Hearing Oficer,
dat ed 3/31/88)

42. Petitioners also conplain of the unpronul gated policies of the agency
reflected in a series of letters, witten guidelines and other docunents
provi ding burn authorization to the Sugar Cane League's nenbers and descri bi ng
the limts of that authorization. Sone of those guidelines, for exanple the
1987 gui del i nes di scussed in Finding of Fact paragraph #24, have statew de
application; others, such as the League nenbers' annual authorizations, are nore
l[imted. None have been pronul gated as rules pursuant to Section 120.54, F.S.

43. Instead, they are subject to the case by case scrutiny of evolving
policy that is, for now, specifically approved in MDonald v. Departnent of
Banki ng and Fi nance, 346 So.2d 569 (Fla. 1st DCA 1977), pursuant to Section
120.57(1), F.S. \Whether those policies nmust be adopted under the new
requi renents of Section 120.535, F.S., effective March 1, 1992, remains to be
seen.

44. The requirenent of perm ssion or authorization by the D vision of
Forestry in Section 590.12, F.S. or in Rule 221-2.006, F. A C. does not require
perm ssion for every discrete event as argued by Petitioners.

45. Permission is nonetheless effective if it is granted for a single
burn, for a series of burns in a day or night, or for a season of burns.

46. The bl anket authorizations for burning are not, as found in Finding of
Fact paragraph #22, delegations to the Sugar Cane League of the agency's
permtting authority. |Instead, they are in the nature of general permts,
i ssued with conditions, and subject to challenge in Section 120.57(1), F. S



proceedi ngs by parties with appropriate standing after notice by the agency with
appropriate point of entry. See, MDonald, supra; Friends of the Hatchineha,
580 So.2d 267 (Fla. 1st DCA 1991).

ORDER
Based on the foregoing, it is hereby, ordered the anmended Petition for
Determ nation of Invalidity of Rule 51-2.006, F.A.C. filed on Cctober 18, 1991
i s DENI ED.

DONE AND ORDERED this 31st day of Decenber, 1991, in Tallahassee, Leon
County, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the Division
of Adm nistrative Hearings this 3lst
day of Decenber, 1991.

APPENDI X TO FI NAL ORDER, CASE NO. 91-6391RX

The follow ng constitute specific rulings on the parties' proposed findings
of fact.

Petitioners' Proposed Findings

Adopted i n paragraph 14.
Rej ect ed as unnecessary.
Adopt ed in paragraphs 4. and 5.
Rej ected as contrary to the evidence. Paragraph 2 of
the rule applies to day and ni ght burning.
9. Adopted in substance in paragraph 9.
10. Rejected as unnecessary.
11. Adopted in paragraph 6.
12. Adopted in paragraph 7.
13. Rejected as an inproper conclusion (as to the
inplication that a separate pernit is required for each
burn) .
14.-15. Adopted in substance in paragraph 20.
16. Rejected as contrary to the evidence. The League does
not "issue permts".
17. Adopted in paragraph 10.
18.-19. Rejected as contrary to the evidence. See 16, above.
20. Adopted in substance in paragraph 24.
21. Rejected as unnecessary.
22. Adopted in summary in paragraph 21
23.-27. Rejected as unnecessary.
28. Adopted in summary in paragraph 24.

1. -
4. -

©No W



29.-33. Rejected as unnecessary.
34. Adopted i

35.-36. Rejected as unnecessary.
37. Adopted in paragraph 24.

38.-43. Rejected as unnecessary.
44. Adopted in paragraph 24.
45. Rejected as contrary to

above.

46. Adopted in paragraph 23.
47. Rejected as unnecessary.
48. Adopted in paragraph 23.
49. Rejected as unnecessary.
50. Adopted in paragraph 23.

51.-52. Adopted in paragraph 24.

53.-55. Rejected as unnecessary.
56. Adopted in paragraph 25.

57.-60. Rejected as unnecessary.

Respondent's Proposed Fi ndi ngs

1.-2. Adopted in paragraph 6.
3. (no paragraph 3)

4.-5. Adopted in paragraphs 7.
6.-7. Rejected as unnecessary.
8.-9. Adopted in paragraph 10.
10. Adopted in substance in
11. Rejected as unnecessary.
12. Adopted in substance in
13. Adopted in substance in

Intervenor's Proposed Findings

1.-19.

20. Adopted in substance in
21.-22. Adopted in substance in
23.-24. Rejected as unnecessary.

25. Adopted in paragraph 22.
26.-30. Rejected as unnecessary.

COPI ES FURNI SHED:

David G Cuest, Esquire
Kenneth B. Wight, Esquire
Sierra Club Legal Defense Fund
P.O Box 1329
Tal | ahassee, FL 32302
Gabriel Mazzeo, Esquire
Ri chard D. Tritschler, Esquire
Fla. Dept. of Agriculture

and Consumer Services
Mayo Bui |l di ng, Room 512
Tal | ahassee, FL 32301

n summary in paragraph 24.

t he evidence. See paragraph 16,

and 8.

par agraph 11.

par agraph 17.
par agr aphs 17.-19.

Adopted in correspondi ng nunbered paragraphs.

par agraph 21.
par agraph 22.



Gary P. Sanms, Esquire

Gary V. Perko, Esquire
Hoppi ng, Boyd, G een & Sans
P. O Box 6526

Tal | ahassee, FL 32314

Hon. Bob Crawford
Conmi ssi oner of Agriculture
The Capitol, PL-10
Tal | ahassee, FL 32399-0810

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, FL 32399-1300

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FINAL CORDER IS ENTI TLED TO JUDI CI AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULE OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMVENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

THE PALM BEACH GARDEN CLUB, NOT FI NAL UNTIL TIME EXPI RES TO
INC., et al, FI LE MOTI ON FOR REHEARI NG AND
DI SPCSI TI ON THERECF | F FI LED.
Appel | ant s,
CASE NO. 92-272
VS. DOAH CASE NO  91-6391RX

STATE OF FLORI DA, DEPT. OF
AGRI CULTURE, et al.

Appel | ees.

pinion filed Decenmber 3, 1992.

An appeal fromthe Division of Admi nistrative Hearings.



David G Cuest, Sierra Cub Legal Defense Fund, Tall ahassee, for Appellant.

Gary P. Sams, Hopping, Boyd, Green & Sanms, Tall ahassee, for Appellee Florida
Sugar Cane League, Inc.

Gabriel Mazzeo, Tall ahassee, for Appellee State, Dept. of Agriculture and
Consuner Servi ces.
PER CURI AM

AFFI RVED.

BOOTH, BARFI ELD and M NER, JJ., CONCUR

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorable Mary C ark, Hearing Oficer

WHEREAS, in that certain cause filed in this Court styled: Division of
Admi ni strative Hearings

THE PALM BEACH GARDEN CLUB, | NC.
THE FLORI DA AUDUBON SOCI ETY, | NC.
AND THE FLORI DA W LDLI FE

FEDERATI ON, | NC.

VS. Case No. 92-272
Your Case No. 91-6391RX
STATE OF FLORI DA, DEPARTMENT COF
AGRI CULTURE AND CONSUMER SERVI CES
and

FLORI DA SUGAR CANE LEAGUE, | NC

The attached opi nion was rendered on Decenber 3, 1992.

YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honor abl e Janes E. Joanos



Chi ef Judge of the District Court of Appeal of Florida, First District and
the Seal of said court at Tall ahassee, the Capitol, on this 5th day of January,
1993.

Cerk, District Court of Appeal of Florida,
First District



